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Vermont Pure Holdings, Ltd. ("Vermont Pure") alleged in its

original complaint that Nestle Waters North America, Inc.
("Nestle") violated §43(a) of the Lanham Act, 15 U.S.C.
§1125(a) (1) (B), and multiple state law unfair competition
statutes by making false or misleading statements in its
advertising regarding the source, nature, and purity of Nestle's
Poland Spring brand bottled water. In a Memorandum and Order
dated September 9, 2004 ("September 9, 2004 Order"), 2004 WL
2030254 (D. Mass), I dismissed Vermont Pure's claims that Poland
Spring water was not "spring water" on the grounds such claims
were preempted by the Federal Food Drug & Cosmetic Act ("FDCA"),
21 U.S.C. 8301, et seqg. Id. at *7. The September 9, 2004 Order
also denied Nestle's motion to dismiss with respect to the claims
based on the origin and purity of the water ("quality claims").
Id. at *8.

Upon reference from me, Magistrate Judge Sorokin, who has

been overseeing discovery in this case, issued Reports and
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Recommendations ("R&R") with respect to the three motions now
before me: (1) a motion by Vermont Pure for reconsideration of
the September 9, 2004 Order in light of the Supreme Court's

decision in Bates v. Dow Agrosciences, LLC, 125 S.Ct. 1788

(2005); (2) a motion by Nestle for the dismissal of the quality
claims as presented in the Amended Complaint; and (3) a motion by
Nestle to strike Vermont Pure's claim for disgorgement of
profits, or in the alternative, enter judgment as a matter of law
denying this form of relief.

Magistrate Judge Sorokin recommended that all three motions
be denied. For the reasons discussed below, I accept this
recommendation with respect to the latter two, but I find that my
September 9, 2004 Order merits reconsideration and reversal of my
earlier interlocutory order.

I. BACKGROUND

Drawing from Vermont Pure's original Complaint, the factual
allegations of this case may be summarized as follows:

In 1854, Hiram Ricker began bottling spring water from a
bedrock spring on Ricker Hill in Poland Maine. 1In the 1860's,
the Ricker family opened a resort on the property, and in the
1880's, built a water bottling plant at the spring. The resort
and bottled water sales thrived until the 1960s. By 1967,
groundwater had ceased to flow out of the spring, and the
bottling plant was closed.

In 1973, the Ricker family sold a 400-acre parcel of land

surrounding the spring to a company called Waters of Maine.



Waters of Maine installed wells on its property and began to draw
ground water from the Lower Range Pond Aquifer, which it marketed
and sold as "spring water." Waters of Maine then built a new
bottling plant on the property.

Perrier Co. ("Perrier") purchased the assets of Waters of
Maine in 1979, and expanded the bottling plant. In a 1993
hostile takeover, Nestle S.A. purchased Perrier, and in 1994,
further expanded the plant. Nestle also purchased Garden
Spring Water Company, which was located several miles from the
former Perrier plant. Nestle began bottling and marketing what
it called Poland Spring water in approximately 1994.

Vermont Pure alleges that Poland Spring water has never been
extracted from the Poland Spring, and does not even come from the
same acquifer as the original source. Vermont Pure claims that
Poland Spring water is pumped from the ground from a series of
gravel-packed wells, some of which are located several miles from
the original Poland Spring. Vermont Pure further alleges that
Poland Spring derives this ground or well water not from "some of
the most pristine and protected sources deep in the woods of
Maine," as advertised, but from four publicly disclosed sources,
and on occasion, from water trucked in from undisclosed out-of-
state sources.

With respect to the purity of Poland Spring water, Vermont
Pure alleges that Nestle's production well techniques and methods
for withdrawing groundwater cause actual or potential

contamination of ground and well water.



IT. DISCUSSION

28 U.S.C. 8636 (b) (1) (B) authorizes the parties to make
timely objections to a magistrate's report and recommendation.
This court then must make a de novo determination of those
portions of the report to which objections are made.
§636 (b) (1) (B) .
A. "Spring water" claims

Vermont Pure initially brought suit under §43(a) of the
Lanham Act, 15 U.S.C. §1125(a) (1) (B), and multiple state unfair
competition and false advertising statutes, alleging that
Nestle's advertising for Poland Spring water was false or
misleading because Poland Spring water was not "'spring water' in
any regulatory, hydrological or plain meaning sense." Original
Complaint at 9§15.

In the September 9, 2004 Order, I held that these claims

were preempted by the FDCA. Vermont Pure, 2004 WL 3030254 at *7.

In that decision, I noted that FDA regulations explicitly define
the term "spring water." 21 C.F.R. §165.110(a) (2) (vi). While
the FDCA clearly does not confer a private right of action to

enforce its regulations directly, see Mendes v. Medtronic, Inc.,

18 F.3d 13, 19 n.4 (lst Cir. 1994), mere regulation of a term
does not necessarily bar all false advertising claims relating to

that term, see Summit Tech., Inc. v. High-Line Med. Instruments

Co., 933 F.Supp. 918, 933 (C.D. Cal. 1996). 2004 WL 3030254 at

*3-%4

I interpreted 21 U.S.C. §343-1's requirement of identity



between state and federal standards to mean that FDA regulations
and requirements are exclusive and cannot be overriden by the
states. 2004 WL 3030254 at *7." I held that where, as here, the
FDA has undertaken to define a term, the FDA has sole authority
in misbranding cases relying upon that term. Drawing from Sandoz

Pharmaceuticals v. Richardson-Vicks, 902 F.2d 222 (3rd Cir. 1990)

and Braintree Labs, Inc. v. Nephro-Tech, Inc., 1997 WL 94237 (D.

Kan. Feb. 26, 1997), I reasoned that whether a claim is preempted
turns on whether it requires direct interpretation and
application of the FDCA or FDA regulations. 2004 WL 3030254 at
*4 . Because Vermont Pure's claims required interpreting and
applying the FDA's definition of "spring water", they were
preempted. Id. at *7.

Vermont Pure seeks reconsideration only of the dismissal of
its state law claims in light of the Supreme Court's April 2005
decision in Bates. A federal court may reconsider interlocutory
orders and revise or amend them any time prior to final judgment.

Fed R. Civ. P. 54 (b); Perez-Ruiz v. Crespo-Guillen, 25 F.3d 40,

42 (1lst Cir. 1994). 1In order to balance the competing interests

of finality and justice, a motion for reconsideration should only

121 U.S.C. §343-1 provides, in pertinent part:
[NJ]o State or political subdivision of a state may directly
or indirectly establish under any authority or continue in
effect as to any food in interstate commerce --
(1) any requirement for a food which is the subject of a
standard of identity established under section 341 of this
title that is not identical to such standard of identity or
that is not identical to the requirement of section 343 (g)
of this title...

21 U.S.C. 8§343-1(a) (1).



be granted if the movant demonstrates " (1) an intervening change
in the law; (2) the discovery of new evidence not previously
available; or (3) a clear error of law in the first order."

Davis v. Lehane, 89 F. Supp. 2d 142, 147 (D. Mass. 2000).

Vermont Pure contends that Bates presents a development in the
relevant law and shows that the September 9, 2004 Order was clear
error.

In Bates, Texas peanut farmers alleged that their crops were
severely damaged by the application of Dow's "Strongarm"
pesticide, which was registered by the Environmental Protection
Agency (EPA) pursuant to its authority under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C.
§136 et seq. Bates, 125 S.Ct. at 1790. The farmers threatened
to sue Dow, alleging that Strongarm's label recommended its use
in all peanut-growing areas when Dow knew or should have known
that Strongarm would damage crops in soils with pH levels higher
than 7.0. Id. 1In response, Dow sought a declaratory judgment
that FIFRA preempted the farmers' claims. Id. The farmers then
counterclaimed, bringing state law claims based on strict
liability, negligence, fraud, and breach of warranty. Id. at
1790-91.

The Supreme Court granted certiorari to address the proper
test for preemption in FIFRA cases. The Court began with a
lengthy review of the legislative history of FIFRA, from which it
concluded that "States have ample authority to review pesticide

labels to ensure that they comply with both federal and state



labeling requirements." Id. at 1797. The Court then considered
the text of 7 U.S.C. §136v, the provision at issue, which reads
in relevant part:
(a) In general
A State may regulate the sale or use of any federally
regulated pesticide or device in the State, but only if and
to the extent the regulation does not permit any sale or use
prohibited by this subchapter.
(b) Uniformity
Such State shall not impose or continue in effect any
requirements for labeling or packaging in addition to or
different from those required under this subchapter.
7 U.S.C. §136v. After carefully parsing subsection (b), the
Court adopted a "parallel requirements" reading, which allows
states to make and enforce labeling requirements so long as they
are "equivalent to, and fully consistent with FIFRA's misbranding
provisions." Id. at 1800. Thus, the Court held that "a state
cause of action that seeks to enforce a federal requirement 'does

not impose a requirement that is 'different from, or in addition

to,' requirements under federal law.'" Id. (quoting Medtronic,

Inc. v. Lohr, 518 U.S. 470, 513 (1996)).

The Court found unpersuasive Dow's arguments that the
parallel requirements reading would lead to a "crazy-quilt" of
anti-misbranding requirements put forth by juries in 50 states.
Id. at 1801. The Court held that FIFRA authorizes a relatively
decentralized scheme, and private remedies enforcing FIFRA would
further, rather than hinder, the functioning of the statute. Id.
at 1802.

Magistrate Judge Sorokin rejected Vermont Pure's request

that this court follow Bates and adopt a parallel requirements
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reading of 21 U.S.C. §343-1. His decision focused on the
differences between the nature of the regulatory schemes
established by FIFRA and the FDCA. He noted that even before
Bates, the Supreme Court had found that FIFRA did not occupy the
field to the exclusion of the states. September 23, 2005 R&R at

3 (citing Wisconsin Public Intervenor v. Mortier, 501 U.S. 597,

607 (1991)). In his view, Bates merely confirmed the narrow
preemptive effect of FIFRA by holding that §136v allows the
imposition of state sanctions for violating state rules that
duplicate federal standards. September 23, 2005 R&R at 4; Bates,
125 S.Ct. at 1797.

In contrast, Magistrate Judge Sorokin found that the FDA
mandates that state requirements be barred unless they are
"identical" to the federal requirements, 21 U.S.C. §343-1, and
that all enforcement be centralized in the FDA, 21 U.S.C. 8§
337(a). September 23, 2005 R&R at 4. Section §337, which has no
equivalent in FIFRA, requires that all enforcement actions be
brought by the federal government and has only one narrow
exception allowing states to bring actions in their own names.

21 U.S.C. § 337(a), (b). From these provisions, Magistrate Judge
Sorokin concluded that "Congress established the FDA as the
interpreter and enforcer of the FDCA." September 23, 2005 R&R at
5.

Magistrate Judge Sorokin acknowledged that §343-1 permits
states, in at least some circumstances, to impose requirements

"identical" to federal requirements and to enforce or create



remedies for those regulations. Id. However, based on what he
viewed as a marked difference between the role of the EPA in
enforcing FIFRA and the FDA in enforcing the FDCA, he rejected
the notion that Bates amounted to "an intervening change in
controlling law" or "evidence of clear error of law" sufficient
to prompt a reconsideration of the September 9, 2004 Order. Id.

Vermont Pure objects to Magistrate Judge Sorokin's decision
on two grounds. First, it claims that he misunderstood the text
of §343-1. Vermont Pure argues that FIFRA's §137v is
substantively identical to §343-1 in that they each allow states
to impose requirements in federally regulated areas, so long as
those requirements are identical to the federal ones. Docket No.
122 at 8. Invoking the long-settled principle that courts may
only find preemption when congressional intent is "clear and
manifest", Bates, 125 S. Ct. at 1801, Vermont Pure argues that
the text of §343-1, like that of FIFRA in Bates, expressed no
such preemptive intent, either explicitly or implicitly.

Second, Vermont Pure contends that Magistrate Judge Sorokin
misconstrued the scope of the FDCA's regulatory scheme. It
claims that the FDCA has never been held to occupy the field of
food regulation, and as evidenced by the FDA's web site, the FDA
relies on state regulation in the area of bottled water. Docket
No. 122 at 11-12 (citing http://www.cfsan.fda.gov/~dms
/botwatr.html). Vermont Pure points to the legislative history
of § 343-1, which it claims suggests a limited preemptive effect.

After carefully considering the Court's ruling in Bates, I



find that I must reconsider my holding in the September 9, 2004
Order and the test that I employed for preemption under the FDCA.
I begin with the relevant text of §343-1:
(a) [N]lo State or political subdivision of a state may
directly or indirectly establish under any authority or
continue in effect as to any food in interstate commerce --
(1) any requirement for a food which is the subject of a
standard of identity established under section 341 of this
title that is not identical to such standard of identity or
that is not identical to the requirement of section 343 (g)
of this title...
21 U.S.C. 8343-1(a) (1). The introductory words "[N]o State or
political subdivision of a state" clearly establish the intent of
Congress to entirely occupy at least a portion of the field of
food regulation. The more difficult task is to describe what
portion and delineate the scope of the preemptive effect

expressed in Paragraph (a) (1).

The term "requirement" "sweeps broadly." Cipollone v.

Ligget Group, Inc., 505 U.S. 504, 521. Yet, it is not so

expansive as to include "[aln occurrence that merely motivates an
optional decision," such as a jury verdict that might induce a
pesticide maker to change its label; rather it incorporates
"positive enactments, such as statutes and regulations, as well
as common-law duties." Bates, 125 S.Ct. at 1798.

Section 343-1(a) (1) relates only to those state requirements
for foods that are the "subject of a standard of identity
established under section 341 of this title." 21 U.S.C. §343-
1(a) (1). A "standard of identity" is a regulation in which the

FDA fixes the ingredients of, and consequently the definition of,
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a food. 62 Cases, More or Less, Each Containing Six Jars of Jam

v. U.S., 340 U.S. 593, 598 (1951). There is no doubt that the
FDA has promulgated such a regulation with respect to bottled
water in general, and spring water in particular. See 60 Fed.
Reg. 57076, 57076 (Nov. 13, 1995); 21 C.F.R. §165.110.

Section 341(a) (1) states that "no State" may establish
requirements that are "not identical to such standard of
identity" or that are "not identical to the requirement of
section 343(g)."* 21 U.S.C. §343-1(a) (1). The negative pregnant
evident from a plain reading of this language is that states may
establish requirements that are identical to FDA standards. The
term "identical," does not refer to the specific words used in
the state requirement, but to the direct and indirect effects of
the requirement. See 21 C.F.R. 100.1(c)4. In this connection, I
find and adopt as my own a definition of "identical" which has
been incorporated in pending legislation to modify the FDCA: "the
term 'identical' means that the language is substantially the

same language as the comparable provision of the [FDCA], and that

any difference does not result in the imposition of materially

? Section 343 (g) provides that:

A food shall be deemed to be misbranded... [i]lf it purports
to be or is represented as a food for which a definition and
standard of identity has been prescribed by regulations as
provided by section 341 of this title, unless (1) it
conforms to such definition and standard, and (2) its label
bears the name of the food specified in the definition and
standard, and, insofar as may be required by such
regulations, the common names of optional ingredients (other
than spices, flavoring, and coloring) present in such food.

21 U.S.C. §343(g).
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different requirements." H. Rep. No. 109-379 (Feb. 28, 2006).
Applied in the context of this case, the plain meaning of
§343-1(a) (1) is that states may regulate bottled water so long as
their standards mirror those set by the FDA. Thus, the analysis
for express preemption turns not on whether a claim requires
direct interpretation and application of FDA regulations, as I
stated in the September 9, 2004 Order, but on the identity of the
state and federal regulations.3 See Batesg, 125 S.Ct. at 1800.
FDA regulations define "spring water" as "water derived from
an underground formation from which water flows naturally to the
surface of the earth."* 21 C.F.R. 8§165.1110(a) (2) (vi). To the
extent the state laws under which Vermont Pure brings suit have
adopted, by recitation or reference, the FDA's definition of

"spring water," they are not expressly preempted by §343-1.°

3

Section 337 does not change this analysis. Section 337 (a)
clearly states that only the federal government can bring an
action to enforce the FDCA. 21 U.S.C. §337(a). Section 337 (b)

creates an exception for states to enforce certain provisions,
including §343(g) 's standard of identity requirements. 21 U.S.C.
§337(b). These provisions, however, relate only to enforcement
of the FDCA. Vermont Pure's "spring water" claims arise purely
from state law. To be sure, the state laws are based on federal
regulations, as the FDCA requires them to be, but Section 337 is
silent as to these state law suits. This reading makes sense not
only in terms of the plain language of §337, but in light of the
legislative history and the agency's interpretive history of
§343-1, see infra.

* FDA requirements also specify in detail the method of
extraction to be used for acquiring spring water. 21 C.F.R.
§165.110(a) (2) (vi) .

> In Count II of its original complaint, Vermont Pure
alleged violation of the unfair competition statutes of least
twenty-five states. In its objections to Magistrate Judge
Sorokin's R&R, it lists only six states. Docket No. 122 at 10,
n.5. Each of these states appears to have incorporated the FDA
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Although the text of §343-1(a) (1) is strong evidence that
Congress did not expressly preempt Vermont Pure's state law
claims, Nestle nevertheless contends that they are impliedly
preempted. An examination of the legislative history and the
agency's interpretive history lead to the opposite conclusion.

When Congress passed §343-1 as part of the Nutrition
Labeling and Education Act of 1990 (NLEA), it expressly
considered the question of preemption. The purpose of the NLEA
was not to preclude all state regulation of nutrition labeling,
but to "prevent State and local governments from adopting

inconsistent requirements with respect to the labeling of

nutrients." H. Rep. No. 101-538, 1990 U.S.C.C.A.N. 3336,

3337 (emphasis added). In service of this purpose, Congress

definition of "spring water." See Conn. Gen. Stat. Ann. §21la-150
("natural water obtained from an underground formation from which
water flows naturally to the surface of the earth"); 105 Mass.
Regs. Code §570.012(C) (2) (a) (explicitly adopting definition in
21 C.F.R. 8165.1110(a) (2) (vi)); Code Me. R. 10-144 Ch. 235, §2
("Water derived from an underground formation from which water
flows naturally to the surface of the earth"); N.H. Code Admin.
R. Env-Ws 389.03, HE-P 2101.01 (explicitly adopting definition in
21 C.F.R. 8165.1110(a) (2) (vi)); N.Y. Comp. Codes R. & Regs. tit.
10, §5-6.3 ("water derived from an underground formation from
which water flows naturally to the surface of the earth"); R.I.
Code R. 14 180 007 ("water derived from an underground formation
from which water flows naturally to the surface of the earth").

Vermont Pure has not provided an amended complaint
describing under which state laws it intends to proceed. Nestle
argues that Vermont Pure should not be granted leave to amend
given the status of discovery and the extensive defense
preparation that has taken place thus far. Docket No. 131 at 19,
n.1l1. Fed. R. Civ. P. 15(a) is a "liberal amendment policy" and
because I find no "undue delay" or "undue prejudice," Invest
Almaz v. Temple-Inland Forest Products Corp., 243 F.3d 57, 71(1lst
Cir. 2001), I will permit Vermont Pure to file a Second Amended
Complaint identifying in Count II precisely the state law upon
which it will seek to establish a "spring water" claim.

-13-



expressly declared "[tlhe Nutrition Labeling and Education Act of
1990 shall not be construed to preempt any provision of State
law, unless such provision is expressly preempted under section
403A of the [FDCA]."® Pub. L. 101-535, 104 Stat 2353, 2364 (Nov.
8, 1990).

The FDA echoed this view when it promulgated its final rule
interpreting §343-1. 1In response to requests for clarification
as to preemptive scope, the FDA stated "if the State requirement
is identical to the Federal law, there is no issue of
preemption... [Tlhe only State requirements that are subject to

preemption are those that are affirmatively different from the

Federal requirements." 60 C.F.R. 57076-01, 57120 (Nov. 13,
1995). The FDA also clarified that where no federal requirement
exists, preemption does not occur. Id.

Nestle argues that the FDCA creates a "thorough,
comprehensive and precise regulatory scheme" and the goal of
uniform national standards mandates preemption of Vermont Pure's
claims. It points to the technical extraction criteria for
"spring water" listed in 21 C.F.R. 165.110(a) (2) (vi) and
Congress' stated goal of relieving industry from "some types of
State requirements that interfere with [industry's] ability to
market products in all 50 States in an efficient and cost-
effective manner." 60 C.F.R. 57076-01, 57120 (Nov. 13, 1995).

The specificity and uniformity of the definition of "spring

® Section 403A of the Nutrition Labeling and Education Act
of 1990 is codified as 21 U.S.C. §343-1.
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water," however, are not directly threatened by a claim under
state deceptive practices law where, as here, it appears that at
least some of the state laws forming the basis for the lawsuit
have adopted the federal definition of "spring water."

This case is also distinct from a situation in which a state
enacts a statute that substantively adds to federal labeling
requirements. As evidence of the importance of uniformity,
Nestle points to the FDA's opinion that a Maine statute that
required labels on bottled water to identify the name and
geographic location of the source of the water was preempted.
Here, Vermont Pure does not seek either to challenge or add to
the FDA's definition of "spring water."

Nestle contends that Vermont Pure's claims have the indirect
effect of adding to the FDA regulations by imposing the
"requirement" that Nestle prove in private litigation that its
bottled water meets the "spring water" standard set by the FDA.
Nestle also argues that the claims add the requirement of various
state statutory remedies, such as enjoining labeling and
advertising, damages, and attorney's fees. Justice Thomas
touched on a similar concern in his opinion concurring in part
and dissenting in part in Bates: "[a] state-law cause of action,
even if not specific to labeling, nevertheless imposes a labeling
requirement 'in addition to or different from' FIFRA's when it
attaches liability to statements on the label that do not produce
liability under FIFRA." Bates, 125 S.Ct. at 1805. However, the

language of §343-1 is clear that state remedies for failing to
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meet FDA standards of identity are not "requirements" and are not
foreclosed.

I recognize that allowing Vermont Pure's state law claims
arguably threatens the goal of uniform interpretation. There is
the prospect that judges and juries in 50 different states
interpreting a precise FDA definition and then imposing
injunctions and damages on a bottled water producer will generate
inconsistencies in interpretation of the identical provision.

But Congress and the FDA appear to have made a conscious choice
to allow the several states to regulate bottled water so long as
the state standards employed are identical to those adopted by
the FDA. The requirement of identity promotes uniformity in that
courts in every state look to the same standard. Permitting
states to interpret FDA definitions also allows for additional
resources to be brought to bear in the enforcement of national
standards upon regional and local markets.

Having been instructed by the Supreme Court's approach in
Bates,’ I cannot ignore the text, legislative history, and the
agency's interpretive guidance regarding §343-1. I find that
Vermont Pure's "spring water" claims are not preempted to the
extent that they are based solely on state laws that provide

private rights of action and have adopted the FDA definition of

” Of course, I rely on Bates only by analogy for my adoption

of a parallel requirements reading of §343-1. I take from Bates
the general model for statutory interpretation in the context of
legislation implicating a theory of parallel federal
requirements, but my conclusions as to the issue at hand derive
from consideration of the FDCA itself.

-16-



"spring water."
B. Quality claims

Vermont Pure's Amended Complaint alleges a single count of
false advertising under §43(a) of the Lanham Act. Amended
Complaint at 99§ 38-46. Vermont Pure contends that Nestle falsely
or misleadingly markets Poland Spring water as "pure, even though
Poland Spring is aware of contamination, and the potential for
contamination of its water sources." Id. at § 13f. 1In this
connection, Vermont Pure claims that test samples of Poland
Spring water have revealed excessive levels of Heterotrophic
Plane Count ("HPC") bacteria, excessive chlorination, and
contamination by fecal coliform. Id. at Y9 21, 24. Plaintiff
also claims that Nestle's extraction practices "have the actual
or potential ability to extract contaminated or potentially
contaminated water." Id. at 9§ 26.

The Amended Complaint further alleges that in order to
compete with Vermont Pure, Nestle devised a strategy to market
its water as "pure water from a natural protected source in
Maine," even though it was neither pure nor from a natural source
in Maine. Id. at § 35. Vermont Pure asserts that, consistent
with this strategy, Nestle made the following false or misleading
statements in its commercial advertising: that Poland Spring
bottled water is "filtered and purified deep underground;" that
it comes from "some of the most pristine and protected sources
deep in the woods of Maine;" it "remains unspoiled because

thousands of guards protect it;" it "only comes from one source -
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- in the wilderness of Maine;" and it "comes straight from
nature, straight from Maine." Id. at § 41. Vermont Pure claims
that the name "Poland Spring" is misleading because it suggests
that the water actually comes from the Poland Spring, and in
2002, Nestle changed its label to read "Poland Spring Brand" in
recognition of the "material misrepresentation in its
advertising." Id. at ¢ 41(e), (g).

Pursuant to Fed. R. Civ. P. 12(c), Nestle has moved to
dismiss the claims in Plaintiff's Amended Complaint relating to
the quality, purity, treatment, testing, and contamination of
Poland Spring's water sources. Docket No. 98. Magistrate Judge
Sorokin recommended that I deny the motion. December 12, 2005
R&R. I will adopt his recommendation.

In reviewing a motion for judgment on the pleadings under
Rule 12 (c), "the district court must accept all of the nonmoving
party's well-pleaded factual averments as true and draw all

reasonable inferences in her favor." Feliciano v. Rhode Island,

160 F.3d 780, 788 (1lst Cir. 1988). The motion may not be granted
"unless it appears beyond a doubt that the nonmoving party can
prove no set of facts in support of her claim which would entitle

her to relief." Id.

Magistrate Judge Sorokin rejected Nestle's argument that
the quality claims were preempted by the FDCA. First, he found
that unlike Plaintiff's claims regarding "spring water", the
quality claims do not arise out of a term that is specifically

defined by the FDA. December 12, 2005 R&R at 5. "Indeed," he
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explained, "the FDA expressly declined to 'use its resources to
define the term 'pure,'' a term central to Plaintiff's amended

claims." Id. (quoting 60 Fed. Reg. 57076, 57099 (1995)).

Magistrate Judge Sorokin's holding turned on the finding
that Vermont Pure's claims question the truth of Nestle's
advertising, not whether Poland Spring water meets FDA standards.
Id. He rejected the argument that the FDCA so comprehensively
regulates the field that a plaintiff may never bring a Lanham Act
claim regarding the misleading advertising of bottled water

quality, purity, testing, treatment, and sources. Id. at 6.

Magistrate Judge Sorokin distinguished the cases upon which
Nestle relied for its preemption argument. He focused on Sandoz

Pharmaceuticals v. Richardson-Vicks, 902 F.2d 222 (3rd Cir.

1990), which Nestle cited in support of a broad view of the
FDCA's preemptive effect. Sandoz involved a claim of false
advertising based upon the use of the term "inactive" with
respect to demulcents. Id. at 230. The Sandoz court refused to
usurp what it viewed as the FDA's responsibility to define the
term "inactive" and decide whether the demulcent at issue fit
that definition. Id. at 231. Magistrate Judge Sorokin found
that Vermont Pure's claims, in contrast to those in Sandoz,
require no interpretation, application, or enforcement of FDA

regulations.

Similarly, he found inapplicable Mylan Laboratories, Inc. V.

Matkari, 7 F.3d 1130, 1139 (4th Cir. 1993) (dismissing as
preempted by the FDCA a claim that merely placing a drug on the
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market is a statement of false FDA approval actionable under the

Lanham Act), and Animal Legal Defense Fund v. Promivi Veal Corp.,

626 F. Supp. 278, 283-84 (D. Mass. 1986) (finding that the FDCA
and the Federal Meat Inspection Act preempted state law actions
forcing veal producers to label their products as "adulterated"
and to add to the label bacteria content, use of antibiotics, and

genetic alteration information).®

Nestle objects to Magistrate Judge Sorokin's R&R arguing
that he erred in his interpretation of the scope of federal
preemption. First, Nestle contends that Magistrate Judge Sorokin
mistakenly relied on Vermont Pure's statement in its brief that
Nestle made false claims in order to differentiate Poland Spring
from other bottled water. Docket No. 155 at 8. Nestle argues
that the heart of Vermont Pure's claims is not statements in
Nestle's advertising comparing its product to its competitors'
products, but the quality of Poland Spring water as measured by a
variety of standards. Id. at 8,10. Because the FDA sets forth
what Nestle labels "exclusive quality standards," evaluation of
water purity by any other standard, according to Nestle,
encroaches upon the FDA's authority. Id. Similarly, Nestle

claims that Vermont Pure's intention to consult FDA and non-FDA

® Because Nestle advanced different arguments in the instant

motion to dismiss than those pressed in the prior motion to
dismiss (Docket No. 32), Magistrate Judge Sorokin recommended
against simply applying the Law of the Case doctrine to bar the
present motion. December 12, 2005 R&R at 5 n.4. I agree that
the prior motion raised arguments that are distinct from those
under consideration here, and I decline to deny the motion on the
basis of the Law of the Case doctrine.
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standards for allowable contaminate levels also flouts the

federal regulatory scheme.’ Id. at 11-12.

Nestle further argues that Magistrate Judge Sorokin's
recognition that the FDA has authority over the term "pure" leads
to the conclusion that the FDA, and not the courts, should define
that term. Nestle points to two courts that deferred to the FDA
on what it contends are analogous questions: Sandoz, 902 F.2d at
231 (leaving to the FDA the question of whether a demulcent

should be labeled "active" or "inactive"), and Abruzzi Foods,

Inc. v. Pasta & Cheese, Inc., 687 F. Supp. 20, 21 (D. Mass. 1988)

(holding that "this court lacks the authority to create a

standard of what constitutes "freshness" in the pre-packaged

° Nestle has submitted to the court Vermont Pure's answers

to interrogatories stating the standards that Vermont Pure
intends to use to prove its case. Magistrate Judge Sorokin did
not consider the interrogatory answers in his decision because,
although they were available at the time the R&R was issued, they
were not provided when the parties briefed the motion. December
12, 2005 R&R at 9, n.9. Nestle argues that not only should
Magistrate Judge Sorokin have considered the interrogatories, but
because they constitute "matters outside the pleadings," the
motion to dismiss should have been converted to a motion for
summary Jjudgment. Docket No. 155 at 11; Fed. R. Civ. P. 12(c).

Rule 12 (c) gives a court the option of considering the
evidence and converting to summary judgment, or excluding it and
deciding the motion for judgment on the pleadings. Fed. R. Civ.
P. 12(c). See Garita Hotel Ltd. Partnership, Etc. v. Ponce
Federal Bank, F.S.B., 958 F.2d 15, 18 (1lst Cir. 1992) ("If the
district court chooses to ignore the supplementary materials and
determines the motion under the Rule 12 (b) (6) standard, no
conversion occurs."). Magistrate Judge Sorokin did not consider
the interrogatories and properly treated the motion as a judgment
on the pleadings. I do the same here. At this stage in the
litigation, with discovery still ongoing, I will not convert a
Rule 12 (c) motion in a complex case based on the belated
submission of a single set of interrogatory answers.
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pasta industry") .

In short, Nestle argues that the quality claims cannot be
proven without interpretation and application of FDCA standards,
and therefore, they are preempted. I disagree. No federal
standards of identity for bottled water purity exist. It is
clearly within the FDA's power to promulgate such standards, but
as Magistrate Judge Sorokin noted, it has chosen not to do so.

60 Fed. Reg. 57076 at 57099.

Nestle asserts that the failure of the FDA to regulate a
term precludes Lanham Act actions based upon that term. To the
contrary, as the FDA observed, "[i]lf there is no Federal
requirement to be given preemptive effect, preemption does not
occur." Id. at 57120. The fact that the FDA sets standards for
contaminates in bottled water, including the chlorine and

bacteria that Vermont Pure alleges have been found in Poland

' Nestle also argues that Magistrate Judge Sorokin raised

sua sponte a possible distinction in the FDCA's misbranding
regulations between advertising and labeling, and the parties
never had the opportunity to brief the issue. Docket No. 155 at
15. Vermont Pure responds that Nestle failed to raise this point
with the Magistrate and is barred from raising it now. Docket
No. 161 at 14. Because the parties did not raise or brief this
issue before Magistrate Judge Sorokin and because I decide on
other grounds whether Vermont Pure's claims are preempted, there
is no need to delve into the question of whether the FDCA's
misbranding regulations extend to advertising as well as
labeling.

If I were to consider that issue, I would observe that 21
U.S.C. 88334 (a) and 321 clearly include advertising as within the
scope of the FDCA's definition of "misbranded." However, these
provisions do not apply to the issue in this case. The question
here is not whether Poland Spring water is misbranded for
purposes of the FDCA, but whether Nestle has falsely or
misleadingly represented the purity and source of Poland Spring
water.
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Spring water, does not change this conclusion. In the absence of
a federal standard of identity, private litigants may look to
other standards, including FDA standards, to interpret the term

at issue.

The First Circuit's opinion in Abruzzi, a case discussed by
both Vermont Pure and Nestle, is instructive. 986 F.2d 605 (1lst
Cir. 1993). 1In Abruzzi, a pasta producer and wholesaler sued a
competitor for calling its pasta "fresh" allegedly in violation
of Massachusetts' unfair competition laws. Id. at 605. The term
"fresh" as applied to refrigerated pasta had not been defined in
any federal or state law, statute, or regulation. The District
Court granted summary judgment on the grounds that only the FDA
or a legislative body has the authority to define the term. 687

F. Supp. at 21, n.2.

The First Circuit affirmed the District Court, but on
entirely different grounds. Without reaching or even mentioning
the question of a court's competence to define food-related
terms, then-Chief Judge Breyer reached the merits of the case.

He asked whether Abruzzi had set forth facts sufficient to show
that its use of the term "fresh" was deceptive. 986 F.2d at 605.
In answering that question, he looked to various sources for a
definition of "fresh": FDA rules for milk, FDA rules on the use
of the term "fresh", magazine articles, even "common sense." Id.
at 606. With respect to the fact that the FDA specifically
declined to define "fresh," Chief Judge Breyer held that Abruzzi

must look elsewhere for support. Id. He did not find Abruzzi's
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claim preempted merely because the FDA had the (unexercised)

authority to define the term at issue.

Magistrate Judge Sorokin appropriately distinguished Sandoz,

Promivi, and Mylan Labs, the three cases upon which Nestle

principally relies. I add only that the FDA has in this setting
specifically refused to define the term "pure." 60 Fed. Reg. at
57099. This is in contrast to Sandoz, 902 F.2d at 230-31, in
which the plaintiff asked the court to decide if a defined FDA
term ("active") applied to a particular product (a demulcent);
Promivi, 626 F. Supp. at 283, in which the FDCA, in conjunction
with the Federal Meat Inspection Act, was found to have created a
comprehensive federal scheme controlling medicated animal feeds,
drugs used to treat animals raised for human consumption, and

meat labeling, packaging, and marketing; and Mylan Labs, 7 F.3d

at 1139, in which the plaintiff alleged that the defendants

falsely represented FDA approval of a product.

Although Magistrate Judge Sorokin did not address it in

detail, Lynnbrook Farms v. Smithkline Beecham Corporation, 79

F.3d 620 (7th Cir. 1996), is also inapposite. In Lynnbrook Farms,

a farm partnership sued a cattle vaccine manufacturer when the
vaccines proved ineffective and harmful to cattle. The case
raised the question whether the United States Department of
Agricultures's (USDA) declaration of preemption, made through
Animal and Plant Health Service (APHIS) pursuant to the federal
Virus-Serum-Toxin Act (VSTA), 21 U.S.C. §8151-159, preempted the

plaintiff's numerous state law claims. The preemption clause
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promulgated by APHIS provided:

states are not free to impose requirements which are
different from or in addition to, those imposed by USDA
regarding the safety, efficacy, potency or purity of a
product

57 Fed. Reg. 38759 (Aug. 27, 1992). The Seventh Circuit

interpreted this provision as "just another way of saying a

[sl]tate shall not impose... any requirements." 79 F.3d at 628
(quoting Cipollone, 505 U.S. at 371). That interpretation was

consistent with readings given by several other courts of nearly
identical language in FIFRA and the Medical Device Amendments to

the FDCA (MDA). Lynnbrook Farms, 79 F.3d at 628-69. It was also

consistent with the intent of APHIS, which expressly stated that
the regulation was designed to preempt state tort actions when
the defendant complied with federal regulations, but to allow
them when the defendant ignored or violated federal rules. Id. at

629.

Lynnbrook Farms differs significantly from the instant case

in that APHIS clearly explained that it intended to preempt the
state actions in question. Here, the FDA did the opposite: it
expressly declined to regulate the term "pure." More
fundamentally, the approach to interpretation of the preemption

clause in Lynnbrook Farms is suspect after Bates, 125 S.Ct. at

1800, which adopted a parallel requirements reading of the "in

addition to or different from" language in FIFRA.

Nothing in the text, legislative history, agency
interpretation or caselaw of the FDCA suggests that it preempts

Vermont Pure's claims regarding Nestle's allegedly misleading
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representations regarding the quality, purity, treatment,
contamination and source of Poland Spring water. Accordingly, I
accept Magistrate Judge Sorokin's recommendation to deny Nestle's

motion to dismiss.
C. Disgorgement of profits

In its Amended Complaint, Plaintiff includes the following
prayer for relief: "all of Nestle's profits and/or pecuniary
gains derived directly or indirectly from Nestle's unlawful
conduct, as permitted by 15 U.S.C. §1117." Amended Complaint at
16. Nestle argues that the remedy of disgorgement of profits is
not available to Plaintiff in this case as a matter of law.
Accordingly, it has moved to strike pursuant to Fed. R. Civ. P.
12(f), or in the alternative for judgment as a matter of law as
allowed by Rule 12(c). Docket No. 74. Magistrate Judge Sorokin
recommended that I deny Defendant's motion.'* Again, I accept

this recommendation.

Magistrate Judge Sorokin found that contrary to Nestle's
contention, the Lanham Act does not, as a matter of law, preclude

the remedy of disgorgement of profits in a non-comparative false

' As a threshold matter, I note that Nestle has adequately
established that its Objection to the September 20, 2005 R&R was
timely raised. This issue not previously addressed by Nestle
despite its inclusion at the outset of Vermont Pure's opposition
to the Objection was raised by me at the hearing in this matter
where Nestle was given the opportunity to respond with a post
hearing submission. That submission establishes -- and Vermont
Pure does not now dispute -- that despite the date of the
September 20, 2005 R&R, the objection was served within ten days
from service of the R&R on Nestle. See generally Fed. R. Civ. P.
72.
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advertising case. September 20, 2005 R&R at 7. Looking first to
the statutory text, he observed that 15 U.S.C. §1117(a), the
provision governing damages for Lanham Act cases, specifically
allows for plaintiffs to recover defendants' profits, subject to
principles of equity and the discretion of the court. Id. at 4-

5. He then noted that in Aktiebolaget Electrolux v. Armatron

Int'l Inc., 999 F.2d 1, 5 (1st Cir. 1999), the First Circuit
required a plaintiff seeking disgorgement to prove both actual
harm and direct competition.'® 1In the absence of those elements,
damages may be awarded upon one of three conditions: the
defendant acted fraudulently; to avoid unjust enrichment of the
defendant; or to deter further willful misconduct. Id. In Tamko

Roofing Products v. Ideal Roofing Co., 282 F.3d 23, 36 (1lst Cir.

2002), the First Circuit described three justifications for

awarding an accounting:

(1) as a rough measure of the harm to plaintiff; (2) to
avoid unjust enrichment of the defendant; of (3) if
necessary to protect the plaintiff by deterring a willful

' Magistrate Judge Sorokin relied on the following passage

in which the Court stated four rules for awarding monetary

damages under §1117:
1) a plaintiff seeking damages must prove actual harm, such
as the diversion of sales to the defendant; 2) a plaintiff
seeking an accounting of defendant's profits must show that
the defendant's profits would have gone to plaintiff if
there was no violation; 3) the general rule of direct
competition is loosened if the defendant acted fraudulently
or palmed off inferior goods, such that actual harm is
presumed; and 4) where defendant's inequitable conduct
warrants bypassing the usual rule of actual harm, damages
may be assessed on an unjust enrichment or deterrence
theory.

Aktiebolaget Electrolux v. Armatron Int'l Inc., 999 F.2d 1, 5

(1st Cir. 1999).
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infringer from further infringement.

In its Amended Complaint, Vermont Pure alleged that Nestle's
alleged violations proximately caused a direct diversion of sales
from Vermont Pure to Nestle. Amended Complaint at § 46. Noting
that to satisfy Rule 12(c), Vermont Pure need only allege one set
of facts for which disgorgement is available, Magistrate Judge
Sorokin concluded that although far from making the factual
showing necessary for a damage award, Vermont Pure's allegations
of actual harm and direct competition were sufficient to overcome

a judgment on the pleadings. September 20, 2005 R&R at 7.

Nestle objects to this decision on the grounds that
Magistrate Judge Sorokin misconstrued the legal standard.

Specifically, it takes issue with the following statement:

Vermont Pure might obtain Nestle's profits as one form of
relief in this case if, after prevailing on the merits of
the claim that Nestle engaged in false advertising under the
Lanham Act, it establishes actual harm and direct
competition such that Nestle's profits would have been
Vermont Pure's.

R&R at 5 (emphasis in original).

Nestle argues that in a non-comparative advertising case,
such as this one, the plaintiff must include a showing of
"culpable conduct," such as intentional deception and targeted
wrongdoing, on the part of the defendant in order to merit

disgorgement of profits.'’> Nestle's Objection at 2 (Oct. 5,

 As Magistrate Judge Sorokin noted, there is no dispute

that this is a non-comparative advertising case, as the
challenged advertising makes no direct comparison between Poland
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2005) . Magistrate Judge Sorokin, it claims, based his
recommendations on principles derived from cases involving
trademark infringement, palming off, or other actions that
directly compare defendant's and plaintiff's products. Since the
First Circuit has never directly ruled on the availability of
disgorgement of profits in a non-comparative advertising case,

Nestle urges this court to follow Eckel Indus., Inc. v. Primary

Bank, 26 F. Supp. 2d 313 (D.N.H. 1998) and ALPO Petfods, Inc. v.

Ralston Purina Co., 913 F.2d 958 (D.C. Cir. 1990), among others,

in holding that the remedy of disgorgement of profits in false
advertising cases is limited to cases involving comparative
advertising or deceptive acts that would lead consumers to

mistake the defendant's product for the plaintiff's. See Eckel,

26 F. Supp. at 318.

I decline the invitation to embrace a per se rule forbidding
the remedy of disgorgement of profits in non-comparative
advertising cases. I begin, as did Magistrate Judge Sorokin,
with the text of the governing statute. Section 1117(a) provides

that when a violation of §1125(a) has been established,

the plaintiff shall be entitled, subject to the provisions
of sections 1111 and 1114 of this title, and subject to the
principles of equity, to recover (1) defendant's profits,
(2) any damages sustained by the plaintiff, and (3) the
costs of the action.

Spring and any of its competitors. September 20, 2005 R&R at 4.
Although Vermont Pure's allegations that Nestle conducted an
"ongoing, pervasive fraud on American consumers", Amended
Complaint at § 12, suggests bad faith, Vermont Pure made no
specific allegations that Nestle made false statements knowingly,
willfully, or in bad faith. Id.
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15 U.S.C. §1117(a). This provision does not limit or suggest
limiting damages on the basis of the comparative or non-
comparative nature of the false advertising claim. The three
types of allowable damages are restricted only by §1111, which
requires notice to the defendant; §1114, which specifically
limits remedies for copyright infringement; "principles of
equity;" and the discretion of the court "according to the

circumstances of the case." §1117(a).

Case law supports a case-by-case determination of available
remedies. As Magistrate Judge Sorokin pointed out, the standard

articulated by First Circuit in AB Electrolux and Tamko focuses

on actual harm, direct competition, and equitable considerations;
bad faith is not necessarily required. September 20, 2005 R&R at

7; AB Electrolux, 999 F.2d at 5; Tamko, 282 F.3d at 36. The

Tamko court specifically distinguished the rule of the First
Circuit from the Restatement on the question of bad faith: "it
has been this circuit's rule that an accounting of defendant's
profits where the products directly compete does not require
fraud, bad faith, or palming off."' Tamko, 282 F.3d at 36. Put

simply, AB Electrolux and Tamko teach that actual harm and direct

competition are sufficient to support a damages award in a Lanham

' The Tamko court explicitly left unresolved the question

of whether "willfulness" is a precondition for an accounting.
Tamko Roofing Products, Inc. v. Ideal Roofing Co., Ltd., 282 F.3d
23, 36 (1lst Cir. 2002).
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Act case.” Id. And because it is an equitable remedy,
determination of such an award should be made on a case-by-case

basis.

Nestle distinguishes AB Electrolux and Tamko on the grounds

that they were trademark infringement cases, and consequently,
their holdings do not apply to non-comparative false advertising
claims. Nestle's Objection at 6-8. I disagree. 1In both cases,
the First Circuit used generic language to articulate broad
Lanham Act principles. Throughout the opinions, the Court makes
general statements about the nature of the Lanham Act that apply

beyond the infringement context. See e.g., Tamko, 282 F.3d at 38

("Mechanical rules are of little aid in this analysis [of
damages]"; "Equity must take account of the purposes served by
the Lanham Act"). I decline to ignore this guidance, especially

when the First Circuit has yet to address the specific gquestion

at hand.
Nestle relies heavily on Eckel Indus., Inc. v. Primary Bank,
26 F. Supp. 2d 313 (D.N.H. 1998), for the proposition that

disgorgement of profits is not available for non-comparative
false advertising claims. In Eckel, a manufacturer of impact
traffic doors brought suit under the Lanham Act against a
competitor for allegedly using photos of the plaintiff's doors in

defendant's advertising materials and identifying them as

' To be sure, actual harm and direct competition may be

more difficult to prove in a non-comparative false advertising
case than for example, in an infringement case.
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defendant's. Id. at 315. Eckel alleged that the defendant made
false and misleading statements about Eckel's products and

"palmed off" its doors as Eckel's doors. Id. at 316.

In applying the law as stated in AB Electrolux, the Eckel

court questioned whether direct competition alone was sufficient
grounds for awarding an accounting. Id. at 317. The Eckel court
was concerned that as opposed to infringement cases, the
"assumption that defendant's profits correspond to the
plaintiff's lost sales may be unfounded in a false advertising or
unfair competition case." Id. "Without more," it continued,
"the court cannot assume that the defendant's sales would have
gone to the plaintiff but for the false advertisement or
deceptive act." Id. To prevent a windfall to the plaintiff, the
Eckel court proposed limiting the remedy of an accounting only to
those cases "in which there was a false comparative advertisement
or deceptive act that would lead consumer's [sic] to mistake the

defendant's product for the plaintiff's." Id. at 318.

Nestle seizes on this language to support a per se rule
prohibiting an accounting in all non-comparative advertising
cases. I do not read Eckel so expansively. The Eckel court
rightly highlighted a problem of causation that can arise in
false advertising claims. A plaintiff and defendant may be in
direct competition, but the defendant's alleged false advertising
may not have caused harm directly to the plaintiff. Id. at 318.
Eckel's suggestion of limiting damage awards to comparative false

advertising and palming off cases prevents providing the
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plaintiff with a windfall in cases in which the plaintiff has
proven direct competition, but no actual harm or causation.®®
Id. Where a plaintiff has alleged actual damages and causation,
as is the case here, the concern for a windfall is significantly

lessened. Thus, Eckel's bright-line rule is inapplicable.

Nestle's reliance on ALPO, 913 F.2d 958, is also misplaced.
In ALPO, two dog food producers sued each other for false
advertising under the Lanham Act. After a 6l-day bench trial,
the district court enjoined both parties from making the
advertising claims found to be false and, pursuant to §1117(a),
awarded ALPO over $10 million, Ralston's estimated profits from
its wrongdoing. Id. at 961. Then-Circuit Judge Clarence Thomas
writing for the Court of Appeals, vacated the monetary damages on
the basis that, in the absence of willful targeted wrongdoing,
damages based upon profits was improper. Id. Judge Thomas

relied on the D.C. Circuit's holding in Foxtrap, Inc. v. Foxtrap,

Inc., 671 F.2d 636, 641 (D.C.Cir. 1982), which required a showing
of bad faith as a prerequisite to an award based upon defendant's

profits.

ALPO does not support Nestle's position for two reasons.
First, Foxtrap acknowledged that where no bad faith was shown,
courts nevertheless may award profits where plaintiff has made a

showing of actual competition, such as diversion of sales. Id.

'* I note that the Eckel court denied monetary damages

because the plaintiff failed to show actual harm and causation.
Eckel Indus., Inc. v. Primary Bank, 26 F. Supp. 2d 313, 318
(D.N.H. 1998).
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at 642 n9. Second, and more important, the First Circuit in
Tamko, 282 F.3d at 36, explicitly rejected Foxtrap's requirement
of bad faith in cases of direct competition. It bears repeating
that "it has been [the First Clircuit's rule that an accounting
of defendant's profits where the products directly compete does
not require fraud, bad faith, or palming off." Tamko, 282 F.3d

at 36.

I also find inapplicable the other cases upon which Nestle

relies. Riggs Investment Management Corp. v. Columbia Partners,

L.L.C., 966 F. Supp. 1250, 1270 (D.C.Cir. 1997), relies on
Foxtrap, 671 F.2d at 641, which as explained above, neither
precludes an award of profits nor controls in this circuit.

McNeilab, Inc. v. American Home Prods. Corp., 848 F.2d 34, 38 (2d

Cir. 1988) holds that because the injury in non-comparative
advertising cases accrues equally to all competitors, "some
indication of actual injury and causation" is required before
awarding damages under the Lanham Act -- a position consistent

with the law of the First Circuit. Healthpoint, Ltd. v. Stratus

Pharmaceuticals, Inc., 273 F.Supp.2d 871 (W.D.Tex. 2001) involved

a question that is not at issue in this case: the applicability
of a presumption of causation and injury in non-comparative

advertising. Harper House, Inc. v. Thomas Nelson, Inc., 889 F.2d

197, 209 (9th Cir. 1989), was concerned with a similar

presumption and is similarly inapposite.

Burndy Corp. v. Teledyne Indus., Inc., 748 F.2d 767, 772 (24

Cir. 1984), appears to support Nestle's argument in that it
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states that the remedy of an accounting

appears to have been limited to situations in which the
defendant's profits represent unjust enrichment derived from
diversion of business that clearly would otherwise have gone
to the plaintiff, such as in instances where the defendant
palmed off its goods as made by the plaintiff or otherwise
infringed the plaintiff's rights rather than engaged simply
in false advertising of the defendant's own product.

However, properly read, this statement merely echos the views

expressed in Eckel, 26 F. Supp. 2d at 317, and McNeilab, 848 F.2d

at 38, that a false advertising plaintiff must show some actual
harm and causation, such as "diversion of business that clearly
would otherwise have gone to the plaintiff." Burndy, 748 F.2d at

772 .

As Magistrate Judge Sorokin correctly stated, in order to
survive a motion for judgment on the pleadings, Vermont Pure must
allege facts which, if true, would entitle it to disgorgement of

profits. McCord v. Horace Mann Ins. Co., 390 F.3d 138, 141 (1st

Cir. 2004). Vermont Pure has alleged that "as a direct and
proximate result of Nestle's false and misleading advertising
concerning its Poland Spring bottled water," it suffered damages
by the direct diversion of sales. Amended Complaint at § 46. 1In
support of this allegation, it further alleges that Nestle
captured a significant market share through false advertising,
and as a direct competitor, Vermont Pure suffered damages. Id.
at § 1. I agree with Magistrate Judge Sorokin that this is
sufficient to survive a motion for judgment on the pleadings.

Consequently, I find Nestle's motion to strike, or in the
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alternative for judgment as a matter of law, as to Vermont Pure's

claim for disgorgement of profits to be unfounded.
ITI. CONCLUSION

For the reasons set forth more fully above, I DENY Nestle's
motion [98] to dismiss the quality claims and its motion [74] to
strike Vermont Pure's claim for disgorgement of profits; and I
ALLOW Vermont Pure's motion [67] for reconsideration of the
"spring water" claims as to state causes of action. In

connection with allowance to proceed on state "spring water"
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claims, I direct Vermont Pure to file a Second Amended complaint
on or before April 14, 2006 setting forth with particularity the

precise state law "spring water" claims it intends to press.

/s/ Douglas P. Woodlock
DOUGLAS P. WOODLOCK
UNITED STATES DISTRICT JUDGE

-37-



